“Boldt Phase II” Decision: Lessons for the Forestland Owners
Summary of 9th Circuit Decision

For private landowners, the most important parts of the 9th Circuit decision commonly referred to as “Boldt Phase II”
 dealt with “environmental rights” implied in or ancillary to fishing rights reserved by the tribes in the Stevens treaties that affect western Washington.
  The Westlaw synopsis summarizes the holding:
… the Indians' right to an adequate supply of fish did not require that the treaty be construed to incorporate an absolute environmental protection for the fish, but rather the state and tribes each have an obligation to take reasonable steps commensurate with the resources and abilities of each to preserve and enhance the fishery when their projects threatened then-existing harvest levels.

The majority opinion summarized its holding this way:
The treaties do not, however, guarantee an adequate supply of fish to meet the Tribes' moderate living needs.   Nor do they create an absolute right to relief from all State or State-authorized environmental degradation of the fish habitat that interferes with a tribe's moderate living needs.   Rather, we find that when considering projects that may have a significant environmental impact, both the State and the Tribes must take reasonable steps commensurate with the respective resources and abilities of each to preserve and enhance the fishery.  Both share in the beneficial use of a fragile resource. Each to the other owes this obligation.

The 9th Circuit thus recognized that the state has obligations to take reasonable steps to “preserve and enhance the fishery” when considering individual projects that may have a significant environmental impact.  However, it reversed the District Court with respect to the relief granted.  The District Court (Judge Orrick) had granted a sweeping declaratory judgment and injunction, which the 9th Circuit characterized as an “environmental servitude,” not tied to the facts of any specific situation.  The 9th Circuit held that any relief would have to be narrowly tailored to deal with specific fact situations.  It rejected the approach of granting broad, programmatic relief but left open the possibility for fact-specific future cases by tribes to prevent the state from undertaking itself or approving land use particular projects that would have significant adverse effects on treaty Indian fish harvests.
At the time, over 23 years ago, there was concern that this decision would spawn large numbers of supplemental proceedings in U.S. v. Washington case or separate suits by tribes challenging particular state and private land use activities.  Somewhat surprisingly, the tribes have filed only a few such claims and most have been settled or dropped before trial. 
Background and rationale of the “Boldt Phase II” decision
Following arrests of Indians for violating state fishing laws and highly publicized protests by Indian fishermen and their supporters, in 1970 the United States filed of this suit on its own behalf and as trustee for seven tribes.   The case was bifurcated for trial into two main "phases." 
Phase I addressed whether the fishing clause appearing in treaties negotiated by Governor Isaac Stevens with several tribes in 1854 and 1855 entitle treaty Indians to a specific allocation of the salmon and steelhead trout in the treaty area.  District Court Judge Boldt held that the treaties reserved to the Indians the right to harvest half of the returning salmon at their normal and accustomed fishing grounds and stations.  Ultimately the U.S. Supreme Court upheld that is conclusion as an initial allocation, to remain in effect unless and until the courts find a lesser share sufficient to meet tribal subsistence and ceremonial needs and provide a “moderate standard of living” to treaty Indian commercial fishermen.
  
Phase II addressed whether: (1) artificially-propagated hatchery fish are included in the allocable fish population, and (2) the right of taking fish incorporates the right to have the treaty fish protected from environmental degradation.  Although the Phase II proceeding was filed in 1977, it was not decided by the District Court until shortly after the Fishing Vessel decision in which the Supreme Court upheld, with modifications, the Phase I decision.  Relying on an expansive interpretation of Fishing Vessel, visiting Judge William Orrick held for the U.S. (and the tribes) on both points.  The state appealed on both.
Regarding hatchery fish, the state argued on appeal that:

Production of hatchery-bred fish occurs in a number of different hatchery programs, most but not all of which are run by the State.   Because each program may involve a different purpose, stream, hatchery technique, source of funding, species of fish, or effect on the natural fishery, the State argues that material issues of fact remain to be determined before a grant of summary judgment can be appropriate.

However, the 9th Circuit held that this issue could be resolved for all hatchery fish as a matter of law:

… we ground our holding that hatchery fish must be included in the treaty allocation on three independent factors.   These are the lack of any basis for State ownership of the fish once released, the competition between hatchery and natural fish for the same resources in a given stream, and the mitigation function of the hatcheries.

In contrast, the 9th Circuit was unwilling to grant the U.S. and tribes broad across-the-board programmatic relief on the “environmental rights” issue.  I held that the tribes have environmental rights and obligations under the treaties, but that these had to be applied flexibly to specific facts on a case-by-case basis:

To the district court, Fishing Vessel’s holding that the Indians possess a right to a share of the fish “all but resolved” the environmental issue in favor of the Indians.  Essentially, the district court found that the Indians' right to an adequate supply of fish required that the treaty be construed to incorporate an absolute environmental protection for the fish.  Otherwise, the State could destroy the fishery, and deprive the tribes of their moderate living needs.
Since we find that the Supreme Court in Fishing Vessel did not consider whether the treaty guarantees the Indians an adequate supply of fish, we necessarily reject the underpinnings of the district court's decision. Moreover, we find no absolute right to any particular level of fish supply established by the treaty.   To stop there, however, would be to unduly minimize the treaty obligations and ignore the natural dependence on one another of all who share the fishery and the necessity for all to work together to preserve and enhance its productive capacity.   More is required to resolve adequately the issue of the environmental right.   In the discussion that follows, we analyze the district court's proposed environmental right in terms of our four main objections to it:  the absence of a basis in precedent, the lack of theoretical or practical necessity for the right, its unworkably complex standard of liability, and its potential for disproportionately disrupting essential economic development.   While our reasoning leads us to reverse the district court on the question of a comprehensive environmental servitude, we recognize that there exists the need to formalize the reciprocal obligations of the State and the Tribes toward the fishery resource which they now share. Our approach looks toward cooperative stewardship of the anadromous fish runs. We hold that in carrying out their affairs, the State and the Tribes must each take reasonable steps commensurate with their respective resources and abilities to preserve and enhance the fishery.

We recognize that our interpretation of the treaty places environmental restraints on activities in the case area.   We prefer this option, however, to the establishment of a comprehensive environmental servitude with open-ended and unforeseeable consequences.   The approach we have taken channels the inquiry into adverse effects on treaty fish runs in a way that is more reasonable and more equitable to all.
 
The 9th Circuit considered a broad “environmental servitude” incompatible with the fundamental purpose of the Stevens treaties:
The purpose of the Stevens Treaties was to settle any and all Indian claims to land title in the case area so that non-Indian settlers could develop their lands without conflict with the Indians.  It would be ironic indeed if the fishing clause in the very treaties negotiated to eliminate property disputes between Indians and non-Indians became the source of continual litigation over the effect of the use of non-Indian property on Indian rights.   To avoid this result, the environmental right must be tempered by a reasonableness requirement such as we have recognized.

The 9th Circuit emphasized that both the state and the tribes have reciprocal obligations to avoid unreasonable adverse effects on the shared fisheries:

Let us repeat the essence of our interpretation of the treaty.   Although we reject the environmental servitude created by the district court, we do not hold that the State of Washington and the Indians have no obligations to respect the other's rights in the resource.   Instead, we affirm the district court on the fish hatchery issue and we find on the environmental issue that the State and the Tribes must each take reasonable steps commensurate with the resources and abilities of each to preserve and enhance the fishery when their projects threaten then-existing harvest levels.
The "reasonable steps" duty we find implied by the terms of the treaty focuses on whether the State's (or the Indians') compensatory steps to protect and enhance the fishery--whether made necessary by non-fishing or fishing activities--are reasonable.   Imposition of this duty to safeguard the fishery is less intrusive on the State's administrative process than would be the district court's interpretation of the treaty.   In addition, a standard that evaluates whether compensatory actions to protect and enhance the fishery are reasonable is more susceptible to judicial review than would be the environmental servitude of the district court.

Thus, the question of how particular land use activities would be affected the environmental rights and obligations imposed by the treaties on both the state and the tribes must be left for case-by-case determination in subsequent proceedings in U.S. v. Washington or in other subsequent cases:

The detailed enforcement of the right to reasonable mitigation measures is not at issue here and must await resolution by the district court in the event that specific litigation is brought.   Such suits properly belong to the relief stage of this protracted litigation.   We take no position as to whether the conservation measures currently employed by the State of Washington … are sufficient to fulfill its obligations to reasonably mitigate under the treaty.   That is a question whose resolution in the first instance we leave to the district court.

Subsequent events related to forest management
The Boldt Phase II decision was taken seriously by forestland owners, represented by WFPA and WFFA, by the tribes, particularly those represented by the Northwest Indian Fisheries Commission, and by state agencies, particularly the Departments of Natural Resources, Fish and Wildlife, and Ecology.  Shortly after the Boldt Phase II decision was announced they began negotiations that led to the Timber-Fish-Wildlife agreement dated February 17, 1987, subsequent Sustainable Forestry Roundtable negotiations in 1990, the Forests and Fish Report dated April 29, 1999, and subsequent FFR legislation, rules and Habitat Conservation Plan.  New ongoing relationships between forestland owners, tribes and state agencies were institutionalized through the TFW organization and CMER, its scientific research arm.

There have been occasional “flare-ups” of controversy between forestland owners and tribes, e.g. claims by some tribes that the state has installed culverts that obstruct fish passage.  However, overall the Boldt Phase II decision lead to cooperative efforts and negotiations between private forestland owners, tribes and state agencies that seems unprecedented in this state and unequalled in other states.  Efforts to extend these kinds of negotiations to other land use sectors, e.g. agriculture and urban development, have been much less successful.  But for the forest management sector, the Boldt Phase II decision was an important catalyst for new, more cooperative relationships between private landowners, tribes and state agencies.  
� U.S. v. Washington, 694 F. 2d 1374, 13 Envtl. L. Rep. 20,126 (1983).


� “The geographical region affected by the treaties comprises the State of Washington west of the Cascade Mountains and north of the Columbia River drainage area, including the American portion of the Puget Sound watershed, the watersheds of the Olympic Peninsula north of the Grays Harbor watershed, and the offshore waters adjacent to those areas ("the case area").” 694 F. 2d at p. 1376.  Governor Stevens also negotiated similar treaties for several eastern Washington tribes, in which the tribes also reserved fishing rights through the same or similar provisions.  Thus the Boldt Phase I and II decisions are important in eastern Washington areas outside the “case area” where they apply directly.


� Id., at p. 1374


� Id., Footnote omitted.  The majority opinion was by Judge Sneed joined by Judge Anderson.  Judge Reinhardt filed a concurring opinion endorsing the majority opinion on these points but going into additional detail on how he believed the decision should affect future state agency decisions.


� United States v. Washington, 384 F.Supp. 312, 327-28 (W.D.Wash.1974) (Boldt, J.), aff'd, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086, 96 S.Ct. 877, 47 L.Ed.2d 97 (1976); allocation holding affirmed in subsequent proceedings under Washington v. Washington State Commercial Passenger Fishing Vessel Association, 443 U.S. 658, 99 S.Ct. 3055, 61 L.Ed.2d 823 (1979)
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